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Children’s rights: historic developments
ABSTRACT.  The Right of the Child has been a powerful idea, over centuries. Yet it has been interpreted in different ways. English writers William Blackstone, Thomas Spence and John Locke elaborated their own ideal definitions. Later, politicians and social activists worked for Children’s Rights in terms of social policy and financial support. Since the 1970s emphasis has increasingly been placed on giving young people more autonomy through legal entitlement. Understanding the moral and political character of historical definitions could and should enrich our current interpretation, for the sake of children’s overall well-being; their need for both protection and greater autonomy.  
In 1973 Hillary Rodham Clinton wrote ‘Children’s rights is a slogan in search of a definition.’ (Rodham, 1973) Children’s rights have actually been defined, variously, for centuries. However, Clinton was writing at a significant time in their history, when they were being defined and promoted in legal terms. Since the 1960s and early '70s the rallying cry has been the legal autonomy and empowerment of children. For a long time prior the child’s need for adult protection, provided by society in general, not the legal system in particular, was the dominant rights theme. (Howe RB., Covell K. 2005.)  Although ‘protection’ is an appropriate umbrella description, it is not the only way to understand the contribution of the past; thinking on children’s rights over past centuries can be understood as being far more nuanced and varied. Children's rights was never a purely legal concept, but was mainly understood in moral, political or economic terms. Even the human rights Conventions and Declarations of the 20th Century, which are increasingly treated as an integral part of domestic and international law, were originally conceptualised as having a declamatory moral value, or as needing political implementation. A comparative examination of historical changes highlights the weaknesses, and strengths, of each historical approach, including our own current emphasis on children’s rights being determined in legal terms. To guarantee the rights of the child today legal entitlements are necessary, but also political and economic development, and a stronger sense of social values and morality. In addition, the right of children to protection remains important, along with the need to empower. The story of children’s rights, throughout history, offers valuable insights. 

Clinton sought to advance children’s rights as legal entitlements in her articles ‘Children Under the Law’ and ‘Children’s Rights: A Legal Perspective’. She argued that the ‘dependency relationship’ children had with their parents assumed that those under 18 did not have a right to legal counsel, that their needs and interests were not recognised by the law. She said that ‘child citizens’ were, in fact, ‘powerless individuals’. She suggested that children should not be considered equally incompetent from birth to attaining legal age, but rather that the law should assume competence in children from the age of 12, unless there was evidence otherwise. Children would thus gain the right to make a broad range of decisions, from tailoring their education, to leaving an abusive home. (Rodham HR, 1973) Children may be mistreated by parents, and denied a chance to participate in wider society, but recognising them as legal holders of rights would transform such exclusion and powerlessness. For Clinton children’s rights need to be ensured by the strong legal system of an enlightened society, which recognises the inadequacy of seeing the family as a purely non-political private sphere. 

In sharp contrast, William Blackstone, eighteenth century legal writer, Judge, Oxford Fellow, and Tory politician, claimed that children’s rights are a description of natural parent, child relations. In1765 he wrote that children have by ‘natural law’ a right to receive maintenance, protection, and education from their parents, while they owe them subjection and obedience. Blackstone thought that the mutual responsibility of children and parents was not culturally specific, but was an immutable law, obligatory upon all mankind, prior to any human institution, with no human laws contrary to this having validity. (Blackstone W. 1765) Blackstone’s position rests on the idea of a reciprocal moral relationship between parents (or adults) and children; each has duties towards the other. His ‘natural law’ is useful in determining, although not necessarily defining, common law. Unlike the law, which can be enforced, morality relies for its effectiveness on an individual’s sense of guilt or shame. It is the social condemnation of the deviant by other members of a community that serves to ‘enforce’ social values. (Harris P. 2002.) Blackstone's theory does not provide answers for those children who do not have caring parents, nor does it have as much strength in a society where community ties and values have broken down, and there is no sense of informal social sanctions. However, the need for children to learn strong personal and social values from adults who act as role models is still regarded as important, as a recent national inquiry by The Children's Society concluded. (Layard R. Dunn J. 2009.) 

Thomas Spence, in ‘The Rights of Infants’ (1796), expressed a view that children, as inherently dependent for their physical well-being on adults, should not be victims of an unjust social system subjecting them to poverty. The call to respect the right of infants to sustenance and protection is the inevitable cry of all mothers. Spence wrote, in a dramatic enactment of his ideas, of a haughty aristocrat asking: ‘and pray what are the Rights of Infants?’ to which a woman replies: ‘Ask the she-bears, and every she-monster, and they will tell you what the rights of every species of young are. They will tell you, in resolute language and actions too, that their rights extend to a full participation of the fruits of the earth.’ For Spence, ‘cruel bondage’ drives women to ‘emancipate’ themselves, and this partly for the sake of their children. Spence was a self-taught militant journalist, influenced by Tom Paine. He thought children’s rights would be won through revolutionary political change, bringing an end to an unjust society. Spence advocated an end to the aristocracy, public ownership of land, universal suffrage, and a ‘social guarantee’ to provide for those unable to work, with infants being free from poverty and abuse. Spence saw children as being dependent on mothers, and in achieving justice for women, there would also be rights for children. Although Spence attracted a following, his ideas for wide ranging social and political revolution to end poverty, were too ambitious or in advance of their time. (The Thomas Spence Society. [accessed on 18th March 2009]) However, his emphasis on the need for economic justice if children's rights are to be guaranteed is still an important consideration; Michael Freeman argues that legal rights require implementation, but this requires resources, and an improved legal rights consciousness and framework will have little point if childhood poverty is not also addressed. (Freeman M. 1988.)

Political change did come, in so far as it gave children their right to education. During the Industrial Revolution in Britain the plight of exploited child labourers came to be regarded as outrageous. Child labour had long been thought an economic necessity, the only way for poor families to survive when there was no social welfare system or the opportunity of advancement through education. Now, however, it was wealthy factory owners and managers who sought to recruit women and children for work in the textile factories, cotton mills and coal mines. Children, sometimes as young as 5, would work in the factories and mines for sixteen hours a day, become ill and die from unsafe working conditions. Critics began to attack this injustice, and gradually both the state and society responded. The 1833 Factory Act stipulated that no child under 9 should work in the textile factories, that they should not work nights, and that they should be given 2 hours of schooling per day. Later Acts were passed to limit the number of hours worked by women and children in other industries. The 1870 Education Act made schooling compulsory between the ages of 5 and 12. (Hendrick H. 2003.) Implicit in such changes was the view that all children, regardless of class, need to be valued and given an education because they were adults in the making. They were seen less in terms of needing protection and more in developmental terms. Such thinking was influenced by John Locke who claimed, in ‘Thoughts Concerning Education’, that children were blank sheets, tabula rasa, needing training and knowledge to be turned, swiftly, into rational adults. (Midwinter E. 1970.)

In the Victorian era parents and families were, for the first time, open to blame for subjecting children to cruelty or exploitation. (Midwinter E. 1970) There were both political and charitable responses when families failed children. The first Prevention of Cruelty to Children Act was passed in 1889 and the National Society for the Prevention of Cruelty to Children (NSPCC) came into being.  In 1904 the NSPCC was given a statutory right to intervene in relations between parents and children, taking the child into care if the parents were convicted of ill-treatment or neglect. The charitable organisation Barnardos founded its first homes for destitute children in 1870, while The Children’s Society, established in 1881, also had a vision of helping the poorest, most disadvantaged young people in British society. Protection for homeless or abused children was to be provided by the state, by foster or adoptive families, or by small charitable homes which were to provide a caring alternative to the large, inhumane workhouses or orphanages. (Hendrick H. 2003) Clearly the dilemma of when to put a child into care because of family failures remains. Protecting the physical safety of children is necessary, but this should be balanced with a child’s need for loving relationships - with siblings, other relatives, or carers, if not with parents. 

Children, throughout the world, can been seen as the innocent victims of war, economic disaster, population upheaval and famine; protection for children suffering unjustly from the consequences of international politics may be regarded as their right. In the early twentieth century an English lady, Eglantyne Jebb, began to turn people’s attention to international charitable action for children. She realised, at the end of the WW1, that children in Germany and Austria were suffering enormously from the aftermath of conflict and the Allied blockade. In April 1919 an appeal for the British people to give money to the children of their former enemies quickly raised a large sum, and officials were despatched to organise relief work. In 1920 Eglantyne Jebb and her sister Dorothy set up a world-wide movement for children, The International Save the Children Union. (Harrison B. 2004.) However, Jebb came to feel that specific charitable organisations were rather limited in what they could do for children in situations of distress; creating a movement of committed people would have a far wider impact. She saw charitable activity as an alternative form of political action. And so, in1924, Jebb drafted a document which became known as Declaration of the Rights of the Child, or the Declaration of Geneva, and was adopted by the League of Nations. The helplessness and dependency of children were emphasised to collate the support of people everywhere around a clear agenda: save the innocent victims! ‘Children’s rights’ were, for Jebb, a way of rallying support and fundraising for children, whatever their nationality or ethnicity. (Harrison B. 2004)

The Declaration of the Rights of the Child is a remarkably simple document. In just five points it states that all children’s material and spiritual needs must be met, that a child’s needs should take priority in time of distress, that children should be able to earn a livelihood without being exploited and that they should be made aware of the need to serve one’s fellow man. (UN Documents Cooperative Circles: Gathering a Body of Global Agreements. [accessed on 18th March 2009]) While protection of children was an emphasis, it was not to be for the preservation of childhood innocence or happiness, but for their growth and development. Children’s vulnerability called for greater respect, not exploitation, because in other ways they were to be seen as being like adults, with developing moral sensibilities and the capacity for work. 

How are ‘all children’ going to be given these Rights? According to the Declaration, it is the duty of ‘men and women of all nations’, to protect and provide for children ‘beyond and above all considerations of race, nationality or creed.’ The strength, but also the weakness, of the document was it being a simple statement of the duty of all individuals, acting, potentially, quite independently of the action of governments, legal systems or parents. Those caring adults with a conscience should surely respond, and Jebb stressed the need to educate parents, guardians and teachers in humane values. She specifically did not want the document to promote statist solutions, or to allow the sanctioning of those who exploit and harm children. Jebb’s sense of the universal rights of children, quite apart from their having a legal status, gave her considerable success in raising funds for suffering children of the world. (Harrison B. 2004) Like Blackstone, the Declaration makes an appeal to awaken moral sensibilities in children, yet how exactly is the need of children to respect and serve ‘their fellow man’ to be promoted? The document’s universality, at least internationality, and its lack of allocation of duty, might be its weakness, if it is only a call to care for unknown children in financial and political terms. Without a sense of the duty of an adult to engage, actively, with a child, or several children, over the long-term, it is difficult to see how children will learn to assert themselves confidently, and come to respect the rights of others. Jebb’s emphasis on the development of moral sensibilities in children might still, today, be better understood and highlighted. (Layard R Dunn J. 2009) 

Up until the 1960s and early 70s the right of children to protection, in some form, was emphasized; why did this change? With the development of mass democracy, and more women going to work, family life itself become democratized, marked by greater equality and the need to negotiate on household decisions and chores. Children were given more say, and parents had a less authoritarian protective role. In The Hurried Child (Elkind D. 1981.) David Elkind suggested childhood was being ‘speeded up’ by exposure to the media; children were being assimilated as quickly as possible into the commercial and sexual habits of adults. The 'innocent' child’s need for protection became a more difficult position to maintain. Television, apart from being a simple medium of communication, is a powerful means of marketing which can turn a child into a consumer. Now children, not just their parents, were targeted by advertisers as economically significant actors and became more assertive. They were also seen as being future drivers of the market economy. Empowering children, giving them the skill to be decision-makers and active contributors to economic well-being, came to be seen as important. The authority of parents was weakened by a range of factors - commercial, legal and technological - so it was harder for them to carry out a protective role. (Cunningham H. 1995)  

John Holt, in his book Escape from Childhood (1974), suggested that old definitions of childhood locked them into subservience and dependence. He espoused an enhanced role for young people through equal legal rights, including eliminating the voting age and allowing young people to sign contracts and obtain employment. Children should no longer be oppressed in educational, familial, economic, and political terms, but be liberated from adult domination, freed to act themselves in economic and political terms. Holt, and other radical writers at the time, sometimes conveyed the impression that children’s rights are largely to be defined in terms of giving them adult freedoms. Holt’s position is generally seen as too radical by the children’s rights movement.  Although we may underestimate the ability of children, it is not possible to deny completely their more limited physical, mental and social capacity, sometimes they are still too young for all the rights and responsibilities of adults. (Fortin J. 2003.) And should legal entitlement be our only response to those social pressures and changes brought by the media? In his book The Disappearance of Childhood (1982) Neil Postman lamented the way differences between children and adults were being broken down. Children were no longer able to be children. In considering how children might be oppressed by parents, we may fail to recognise that children being very much to the fore in the media is a different kind of oppression, as they are, arguably, more vulnerable than adults to its pressures to spend money, to be as thin as a super model, to use violence, and so on. The protection of children from manipulation and exploitation should still be a vital consideration. 

The 1989 United Nations Convention on the Rights of the Child (CRC), which evolved from the Declaration of the Rights of the Child, contains both the long-standing idea of a child’s right to adult protection, and the newer ideas that they need to be empowered, and given those rights which also pertain to adults. Nations that have ratified the Convention are bound to it by international law, which means compliance is monitored by the United Nations Committee on the Rights of the Child. However, the CRC has no court attached to it, so a child cannot complain about an infringement of its provisions. (Fortin J. 2003) Although the UK ratified the Convention in 1991, it is not incorporated into UK domestic law. The Convention states that children have many of the same human rights as adults, such as the right not to be discriminated against, or the rights to freedom of thought, conscience, and religion. Significantly, children are also said to have rights to health care, to benefit from social security, education, and fair trial, yet these surely depend on a high level of economic development and political commitment which the Convention’s simple stipulation that the rights legally binding on governments seems inadequate to address. (Franklin B. 1989.) The Convention also promotes the idea that human rights for children should be distinguished from those for adults to take into account the child’s vulnerability and needs as they develop, yet this premise is problematic if its implementation is to be only through legal means. How does the law guarantee that a child should grow up in a family environment, in an atmosphere of happiness, love and understanding, and that they should be brought up to respect the ideals of peace, dignity, tolerance, freedom, equality and solidarity? The law can protect children from abuse, but how can it promote the loving, supportive relationships which children need to flourish? (Layard R. Dunn J. 2009) 

The European Convention on Human Rights (ECHR), incorporated into UK law as the Human Rights Act, allows everyone, including children, or adults on behalf of children, to go to the courts if they feel their rights are infringed. Unlike the CRC, however, none of the rights are specifically written for children; there is no mention of children needing either special protection due to their greater vulnerability, or more autonomy than authoritarian parents provide. However, if a child is able to fit a complaint about the way he or she has been treated into one of the Articles, then UK courts must take the claim seriously. More use could be made of human rights to produce a child-orientated perspective. Thus, in considering the medical and religious concerns raised by Muslim fathers wanting to have their sons circumcised against the mothers’ wishes, the courts considered the child's best interest, but this was not discussed in terms of rights. Reference could have been made to the boys’ own right to bodily integrity under Article 8 of the ECHR. (Fortin J. 2003) Campaigners argue that the courts must do their best to ensure that a child’s position is assessed and his or her views included in the decision-making process. Among advocates there is, to a greater or lesser degree, the idea that children need to be given greater opportunity for self-determination than they have been allowed by either parents or the legal system. Jane Fortin argues that respect for the child’s eventual capacity for autonomy, rather than autonomy itself, is important. (Fortin J. 2003) In an important case Gillick vs. West Norfolk and Wisbech Area Health Authority, the House of Lords found that a teenage girl who is of sufficient understanding to comprehend that she wants contraceptive advice and help has the legal capacity to approach her doctor without her parent’s knowledge or consent.  Although the law did acknowledge, in this case, the ability of one teenager to take responsibility for her own decisions, it does not mean, by implication, that teenagers should be given complete autonomy. Consultation is always important, while autonomy may, or may not, be the overriding consideration. (Fortin J. 2003)

One of the central controversies being examined by children's rights lawyers today is: when does a child's need for protection override their right to make decisions? (Fortin J. 2003) The protection of children is still an important value, as children do lack the intellectual decision-making capacity of adults and clearly from birth their physical survival depends upon adult protection and care. Childhood dependency may be artificially prolonged, but it cannot be dismissed as a social construct. Even for teenagers the issue is complex; while parents may be struggling to deal with their teenagers' risky behaviour, the teenagers may use the language of rights and refuse to accept rules or boundaries, while also taking for granted their economic dependency. Some argue that a system which allows children to enforce their rights against their parents may create division, and undermine parental authority. Those who defend the concept of children’s rights say, in reply, that when rights need asserting conflict has already occurred; the process of enforcing rights merely gives such conflict expression. If legal rights are seen as providing a framework and a point of reference for handling interests they may even, perhaps, become a method of resolution. (Fortin J. 2003)  
The debate about children's rights is sometimes said to turn on an underlying question: are children essentially the same as adults, and therefore deserve all the same human rights to freedom and autonomy? Or are they fundamentally different, in need of a special set of rights, to protect them in a cocoon of childhood? (Franklin B 1989) As history shows, this question does not need to be posed in such stark terms; children might, as a third alternative, be seen as adults-in-the-making, in need of protection, but also benefiting from trust, freedom and decision-making opportunities.  The dilemma currently at the heart of children's law, between the right to protection and the need to promote self-determination (Fortin J. 2003) should also be seen as a central paradox of parenting. Both protection and autonomy are important to children, even from a very young age, if they are to grow up healthy and happy.  While babies do not exercise their right to autonomy by wanting to vote in elections, as soon as they learn to walk they will assert their independence, step by step, and one day their steps will be made with adult purposes. It is easy to be glib about protection and autonomy both being important; it is surely a balance and readjustment each concerned adult has to make, constantly, as a child grows and develops. A legal system which acknowledges these two needs as children's rights is an enlightened one, but it would be a mistake to assume that the law alone adjudicates. Only concerned adults can give protective care while also offering gradual freedom as they see a particular child's abilities develop over many years; the law cannot, of course, undertake this difficult, subtle, long-term, and vitally important, task. The legal system only enters into the question when there is a major dispute between parents and children, and so it can only offer a child or teenager a limited one-dimensional victory of autonomy over parents. However the law does make powerful statements to society in general, through these particular cases, on the fundamental need to respect young people's autonomy. Children’s rights, in legal, political and personal terms, are essentially a statement that children need to be loved, by being protected, and, equally, they need to be respected, by being given autonomy. There is a real danger that if children's rights are defined only in legal terms they will promote an individualistic ethos, rather than a society of strong relationships.  Rights as entitlements have an image problem, they seem inherently selfish. If rights are seen as legal levers, how and when do children develop a mature sense of right and wrong, able, therefore, to use the levers appropriately?  By understanding children's rights more fully, as being the responsibility of parents and caring adults generally, children might learn about right behaviour, and how to respect other people's rights; without these, a rights-respecting society will never come about. Our social and political system needs to support parents and carers who are prepared to be guides, role-models, loving influences and respectful witnesses of a child's path to independence. And the political issues of the past need answers for today: how should we respond to child poverty, children in abusive families, juvenile crime or refugee young people? These are huge questions, but let us hope, nevertheless, that the right of each child to grow up, protected in their vulnerability and respected for their potential to live independently, are powerful, controlling influences in our legislation for answers. 
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