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Introduction

“I

f the road to hell is paved with good intentions, then the road to heaven is paved with unintended consequences”. This is how Jane Reed, former Head of Regulatory Affairs at News International plc, summed up her views on the possible virtue of business behaviour and voluntary corporate social responsibility. CSR, as corporate social responsibility is commonly known as, is a vastly complex topic, which gets discussed at all levels of business and society, whether in the boardroom, in newspapers, pubs, or on the street. Corporate scandals such as Enron or Worldcom in the US, Ahold and Parmalat in Europe, have sparked off harsh and justified criticism of the way in which some companies operate. 

The Cumberland Lodge conference brought together some of the key players in the CSR debate, future leaders, business school students, NGO representatives and academics. The result was two days of lively debate and questioning, frank discussion among supporters and critics of CSR, which resulted in an increased understanding for each other’s positions.

What is CSR?

“T

o his surprise, after many years, he learnt that he was speaking prose without knowing it.” This passage by Monsieur Jourdain in Moliere’s Le Bourgeois Gentilhomme was quoted by Sir Brian Unwin in the Federal Trust’s report on Corporate Social Responsibility and Socially Responsible Investing (SRI). Philip Goldenberg, formerly a corporate partner with city firm SJ Berwin, made it clear that a lot of good companies have been practising CSR for many years without having “the faintest idea that that’s what it was called”. The view that the CSR debate is nothing new, was supported by Mark Goyder of Tomorrow’s Company who said that there has always been a push by society to do responsible business, as well as a pull by business to be a visionary leader, as with companies like Cadbury’s, Rowntree, or Timberland. 

CSR is something that has been given a label, claimed Goldenberg, as if it were terribly new, whereas in reality it is not. Roger Davis, former Head of Professional Affairs at PriceWaterhouseCoopers, thought that “we can’t afford it to be just a label.” If CSR is to be successful , it has to be more than a PR exercise, it has to come from the heart and start with companies’ policies. 

CSR means to manage the impact of business on society. It was described by Lord Holme of Cheltenham, as enlightened self-interest and as “shorthand for taking a bit of care, thinking through consequences, and minimising unintended consequences” [a statement which is actually contradictory to Adam Smith’s more positive liberal outlook on unintended consequences]. Although one of the speakers condemned the opinion that good CSR will automatically lead to good performance, the general view was that there is a business case for CSR in enhancing brand reputation, improving risk management, and improving employee and stakeholder relationships. CSR is the overall commitment of business to sustainable development. It is not about charitable contributions and corporate giving (although philanthropy may play a part) but about making money responsibly, whether in good or bad times. Thus, popular rankings such as The Guardian’s “Giving List” are not helpful for informing the public of whether “companies care about us”, as it says on the cover of 2002’s Giving List. 

What are companies for?

D

do companies have to “care about us”, though? What is a company’s role in society? Are companies ‘corporate citizens’, and if so, do they have duties different from that of an ordinary citizen? 

Companies are first and foremost about the creation of wealth. Only business can create wealth. The state, who collects a sizeable chunk of business profits in the form of taxes, only distributes but does not create it. “Before you slice the cake, business has to bake”, George Cox, Director-General of the Institute of Directors, put it. Apart from going into taxes, business profits are mainly  spent on future business development, and on dividends to shareholders. Many of these are institutions that manage pensions and savings. “Which of these goals is immoral to pursue?”, asked Cox provocatively. 

“Business is a ruthless, competitive and often inhuman activity. Business is a noble and human activity, founded on successful and lasting relationships.” These two statements by Mark Goyder, Director of Tomorrow’s Company, demonstrate the two-edged sword that business often is. Goyder, who published the think piece “Redefining CSR” in the week leading up the conference, believes that both statements are true, the test being how human beings live the creative tension between the truths. Although little in business is done for purely altruistic reasons, there are latent virtuous circles that have an effect on the outside world. However, the prime duty of business remains to be commercially successful. Otherwise CSR is irrelevant. 

Some claim that business has a moral duty to pay back to society in return for the privileges it has allegedly been given. Norman Barry, Professor of Social and Political Theory at the University of Buckingham, cited Robert Reich, Secretary of State for Labor in Bill Clinton’s first administration. Reich threatened US-corporations with the withdrawal of their privileges and tax concessions, if they did not act for society. Barry examined these “privileges”, i.e. entity status, permanent life and limited liability, and underlined that limited liability came about by American common law (in the UK by statute), and that corporations arose out of private contracting under common law. Some corporations, such as the Church in England, or imperial towns on the continent, were given special privileges by the Crown, and thus expected to give something back to the community. Some people in the CSR community now impose such obligations on large modern day entities by comparing them to the older corporations. They claim that companies have to act for more than just shareholder value.

Corporations naturally all have moral duties, but they are not special, they are no different from anyone else’s moral duties, and they are not founded on special “privileges”. Nevertheless, corporations are more than just a nexus of contractual obligations, they affect others in society around them, and are affected by them. Although some of the more intellectual critics of CSR, such as David Henderson, make some telling points about labour markets and regulations which would undermine the freedom of contract, following this path too literally, one would have to oppose most health and safety regulations. Even slavery could be justified this way, was pointed out by Vernon Ellis, International Chairman of Accenture.

The shareholder-stakeholder debate

“A

nita Roddick thought she could save mankind. As a private company, that was alright, it was her own money, and private owners can do whatever they want, but people who manage shareholders’ money have a fiduciary duty to manage that money. Then business ethics comes along and says “oh no, that’s only part of what you have to do, you have a much wider role, have to give money to the poor etc.” (Norman Barry). Barry questioned the CSR lobby’s tactics and success and quoted Adam Smith: “I’ve never known much good done by he who trades for the public good.” Of course Smith’s self-interest would still have to be governed by the rule of law, it was acknowledged.

In line with many others at the conference, Barry  thought that CSR is nothing new, and that the propagated values are nothing new. To honour contracts, respect property, pay a person what their marginal productivity is, show fairness etc. is part of conventional ethics, and if the executives of Enron or WorldCom (who were well-known church-goers and givers to charity) had observed these rules and not breached fundamental conventions of the employer-employee relationship, the US-American corporate scandals would not have happened. 

Shareholders are, since they provide the capital for the corporation, its only meaningful stakeholders, said Professor Barry. They are, contrary to popular belief, not multi-millionaires, but mostly pension holders or insurers. It is thus more than just a subset of society that benefits from long-term (!) shareholder value. If stakeholders, whether trade unions or NGOs, were part of the formal decision making process, no vote would ever succeed because stakeholder interests are often single-issue interests. What remains important for a company, though, is to listen and then say whether or not it agrees. Taking the example of child labour, a company director might say that there is a perfectly respectable case for not touching a supplier using child labour with a barge pole. On the other hand, one may argue that there is as good a case for saying that child labour in that particular factory is not a bad thing because otherwise the children would not be in work at all, or would work in prostitution, and that this gives the company a chance to help improve their working conditions by putting pressure on the supplier. Again, whichever decision the director takes, what remains important is to address and know about the issues. Mark Goyder rightly advocated for companies to be more courageous in saying no to society, if necessary: “we’re sorry, but we’re a business. There are things we can do, and things we can’t do.”

Each company has to pick the right stakeholders. Customers will always matter. Suppliers may or may not, depending on the nature of the business. “Stakeholders are an à la carte, not a table d’hôte menu, and you have got to be sure that you pick the ones that matter to you.” (Philip Goldenberg). 

In the UK, most corporate wrongdoings do not result so much from a lack of morals rather than from the inefficiency and incompetence of management. The Marconi disaster, for example, left its shareholders with 0.5% of the company's former value since the basic fiduciary duty of directors  to the company’s shareholders got ignored. Allen Sykes, former managing director of Consolidated Gold Fields, lamented the fact that Anglo-American companies are more run in the interests of senior management than shareholders’. Short-term stock options, a CEO tenure of three to four years maximum, and cash-stock options which are cashed within a few weeks of a CEO’s leaving, have resulted in a culture which is counterproductive to the maximisation of shareholder value. Sykes diagnosed the error in there being too little shareholder activism: although public sector pension funds have become more active both in the US and the UK, individual shareholders are almost powerless. It is corporate pension funds, however, that have almost no record of activism and seem to operate under the implicit contract “I will not query the companies in your pension fund portfolio if you don’t query mine”. Thus, there is no one who currently properly discharges the ownership role. Recent shareholder activism through protests against “fat cat” pay may have changed the picture, but the systemic fault of not making active ownership pay still needs to be addressed. Sykes sees the solution in the reform of corporate governance in the UK, which seems one of the best ways to ensure that directors look after long-term shareholder  interests. 

Regulation and corporate governance: compliance 

and/or conviction?

“I

t’s not that CSR has gone too far, but that the mechanisms that have decided what CSR is have gone too far.” Jane Reed, who gave the above view of the current regulatory climate, showed herself convinced that new company law, although laudable, will in the end be enforced by teams of people engaged in managing and monitoring CSR, leading to increased box-ticking and thus strangling entrepreneurship. 

But does this necessarily have to be so? There was no debate about the applicability of certain minimum standards in business. Norman Barry cited the rule of law as the minimum standard. Roger Davis likewise emphasised that “you can’t expect every company in the land to pay the minimum wage without the law.” The question is, though: how far should the law go? Peter Webster of the Ethical Investment Service summed the situation up as follows: “Companies want CSR to be voluntary, trade unions want it to be statutory, investors want it to be comparable, and NGOs want it to be credible.” A recipe for disaster? 

Many NGOs (who in many cases are not accountable to anybody) favour the idea of compulsory social and environmental reporting, and want their own agendas reflected in regulation. The reasons for this are as manifold as there are single-issue NGOs, but it basically comes down to the argument that not enough companies have got the message. Whether this is true or not, the fact is that society has perceived business in a rather negative light recently, and that if business is not going to get its act together, government is going to act. “Capitalism will only have to blame itself if it ends up with these sort of regulations.” Professor Barry concluded. In short: business is going to get the regulation it deserves.

Compulsory reporting, an NGO campaigner thought, should not deter conviction-CSRists from carrying on the good work they have already been doing. Rather than going back to box-ticking, they should say to themselves: “We’re doing the minimum anyway, let’s do more.” 

Over-regulation, it was feared, may lead to more compliance-based rather than conviction-motivated CSR. Ken Rushton, Director of Listings at the FSA, however, did not think this was necessarily so. All firms somehow have a compliance culture, which is not mutually exclusive from a values culture. “You comply with the law, and you co-operate with the regulator.” 

Regulation, nevertheless is a pretty poor tool when compared to market pressure, Roger Davis made clear Reputation and pressure from the City are much more powerful tools (although there can be a problem with short-termism in the City when it comes to quarterly reporting). Panic reactions such as the Sarbanes-Oxley Act, which was a purely political response to the corporate scandals in America, have not been perceived as terribly helpful. 

Company law and directors’ duties

T

he way forward for the UK is likely to lie in the new company law and the Operating and Financial Review (OFR), which all listed companies will have to produce. Since the OFR consists of more than just compliance-led box-ticking (its concept is to “comply or explain”), it represents a more flexible form of reporting, forces a board to think deeply about where its company’s success comes from, and how its values and commercial aims “combine into a successful recipe for a corporate meal” (Mark Goyder). The new company law can allow companies to put CSR on a par with shareholder value, and, very importantly, sets out the law on directors’ duties, the test for which was ironically until recently to be found in the middle of the Insolvency Act 1986. 

The new law is in fact just a dissertation of the practical effect of the old law, Philip Goldenberg explained. Unlike in some states in the US, in the UK there is no statutory business judgement rule. The English courts are deeply reluctant to interfere with a director’s bona fide business decision, as long as there has been a proper process (keep an audit paper trail of how you arrived at your decisions!), as long as you have acted with your proper purpose, i.e. in the interest of your company and all shareholders (NB: Not favouritism! And not in the interest of investors), and as long as you have exercised independent judgement, care, skill and diligence. 

Any director will need to possess a certain degree of general care and skill. In addition to this, there is a tailored duty for those who are bringing special skills to the board, e.g. lawyers or accountants. The foremost duty of a director is absolute honesty (including the personal duty of avoiding conflicts of interest, not making a secret profit, loans to directors etc.) and reasonable skill. It will be a breach of a director’s duty not to look at the material factors which affect a company’s performance, and these include many of the stakeholder issues raised during the conference debate. 

The new company law will incorporate the recommendations made by Sir Derek Higgs in his report on non-executive directors, which was a holistic report on corporate governance, on the composition of boards and the (previous) informality of appointment. The continental habit of the two–tier board, frowned upon in the UK, was in effect reality in the UK, too, where we had a system in which too often only the executives took the decisions, and the non-executives were insufficiently involved in the company to challenge them. 

Non-executive directors, though, have to be strategists and policemen. If any Enron non-executive director had actually walked out of the boardroom and round the company’s operations, it was claimed, he would have detected a value set very different from that which was being publicised at top level. “You can’t have a relationship of corrosive cynicism with your executive colleagues, but healthy scepticism is a jolly good start,” was one of the suggestions.
The developing world, multinationals and governments

“Business is both problem and solution but more solution than problem. It is perceived as both Bogeyman and Batman”, Lord Holme told delegates. The question of how far down the supply chain a company’s CSR policy is to reach, and whether certain CSR activities are corporations’ or rather governments’ tasks, remains crucial, particularly when examining the situation in the developing world. CSR can be difficult enough for companies in the North, but what about the South where companies are too often expected to take on the task of saving the world? 

Even if companies decide not to act, they are still making a decision as to the governance of issues such as human rights, oppressive regimes, or the environment. How powerful are companies, and how powerful governments? If we concede that the GDP of Argentina is that of the biggest bank in Pennsylvania, who has the power to alleviate third-world poverty? If business does not address the above-mentioned issues, who does? Governments are too often too bad at making decisions and do not take on certain tasks, it was argued. Many third-world countries, for instance, do not have health and safety inspectors, whereas western pharmaceuticals do! During the 1950s companies such as Booker in Guyana built the infrastructure of whole regions, gave out scholarships, almost eliminated malaria, set up schools and hospitals. The 1970s then saw the rise of the “nanny company” that took on roles that traditionally lay with the government. In the UK paternalistic companies often got beaten up by the trade unions. Then Margaret Thatcher came along and said: I’m making it easier for you, gentlemen, to make money, but you’ve got to pick up part of the burden.

Clearly there have to be limits as to what companies can and ought to do. Business, generally speaking, cannot be expected to pick up the pieces. That said, in the developing world the responsibilities are much wider than in developed countries. Tom Fox of the IIED quoted a participant in a World Bank e-conference: “It’s not about how government can enable CSR, but more about how business can help GSR- government social responsibility!” 

It is all very well talking about CSR but it is not of much use when basic regulations do not get enforced or do not even exist. Doing business in the developing world can be extremely difficult and present one with enormous moral and practical challenges. Pandemic warfare, a lack of governance, polluted environments, and difficult labour conditions are just some of the obstacles  encountered. How a company reacts in these circumstances can become crucial to its reputation. Nestle’s milk powder marketing scandal was mentioned, as well as Shell’s engagement in Ogoniland in Nigeria. Shell in Nigeria is a hugely difficult problem, though, which all too often gets exploited by NGOs as a typical case of “Northern capitalists ruin livelihood of poor people in the South, not understanding the rules of the society they operate in”. It gets used over and over again for condemning not only Shell but all multinationals. The background facts of the case are, however, much more complex than the rather superficial and belligerent platitudes that circulate. 

Shell’s strategy for their West African operations was to let Shell Nigeria be run by Nigerians, which seems laudable- in principle. This devolution route proved fatal, however. Shell Nigeria was run by Nigerian managers whose values had more in common with those of elite groups in the capital city rather than with those published values of Shell as a whole. It was those global values that coincided more with the values of the local people on the ground.

“Business won’t go where there’s corruption”, one speaker thought. It is government that ought to provide for a stable environment in which to do business. The reality is, however, that companies each day do business in corrupt and war-ridden societies. Should companies stay in ‘non-virtuous’ countries, and do business with crook governments? As with any stakeholder issue, it is not so much an easy answer of “yes” or “no”, but of how a company addresses these issues. Similarly to the problem of child labour, one might say: “We will pull out of here and not do any business with XYZ any more.” On the other hand, it may be a more preferable option to stay, since it is often only by staying that one can achieve anything. Companies can lobby each level of government. They can help set standards and take a strong stance towards government regarding the standards of those they do business with. 

The business case for CSR is likely to be uneven – it is most likely to exist for those companies with high-profile brands operating in markets with informed consumers and investors, strong governance and an active civil society. Where these ingredients for a business case do not exist, there is a need for public sector interventions that align business incentives with societal goals. In the developing world, there is an urgent need to link CSR to the good governance agenda, and to build the capacity of the public sector to enable it to play this supporting role.

SMEs

There is no reason why multinationals should be held more accountable for their actions than small and medium sized businesses (SMEs), claimed Tom Fox. In the developing world, the proportion of economic activity generated by SMEs as opposed to larger companies is massive. It would thus be foolish of the CSR lobby not to engage with SMEs. The problem is, though, that the CSR agenda and the tools available to larger corporations are not always appropriate for SMEs. Detailed reporting guidelines, for example, are often beyond the capacity of SMEs. SMEs lament the lack of knowledge about CSR issues, their lack of skills, and the perceived costs and time involved. Larger corporations will have to explain better to SMEs why they introduce certain measures down the supply chain. SMEs need to learn that their reputation with internal and external stakeholders is going to improve, that long-term cost savings can be achieved due to lower utility bills, and that higher staff retention and staff satisfaction reduces the costs for recruiting and training new staff. 

When it comes to company law and reporting guidelines, it is important not to rush things for the smaller businesses. “Let the big companies build a model first, and the smaller ones follow later”, Roger Davis said. Philip Goldenberg agreed and thought that best practice will ultimately drive out worst practice over a period. If ten to fifteen years ago, someone had said that there was now a statutory obligation for a plc to do environmental reporting, nobody would have known how to do it! Now that it has grown organically, we have the process base on which to build, and once the bigger companies have worked it out for themselves, it will be easier for SMEs, too. 

Good business

F

ormer Unisys CEO Jim Unruh once said to George Cox: “Culture is the way they [i.e. employees] behave when you and I are not around.” It is the culture of a company that lies at the heart of socially responsible behaviour.

“CSR is not a board-room add-on item. It needs to permeate every decision”, demanded George Cox, in his opening speech. Cox put forward the business case for CSR, claiming that “good business is good business”, since employees want to work for companies that treat them well and provide for more than just a workplace. Shareholders want to invest their money in reputable companies, and in the end it is stable factors like trust and honesty, reputation and brand image which endure in a world in which supermarkets sell petrol, petrol stations bake bread, and pop music companies start airlines. Trust was also mentioned by Lord Holme as the crucial factor in business. Referring to Francis Fukuyama, he was convinced that trust is the glue that holds society together, and trust must be reinforced by transparency and accountability. 

That CSR has to be embodied into the DNA of an organisation in order to be successful in the long-run was a view commonly held. It will have to be “the way we do things around here”. 

The views expressed in this essay are the views of the author only.
“A lot of good companies have been practising CSR for many years without having the faintest idea that that’s what it was called.”





“I’ve never known much good done by he who trades for the public good” (Adam Smith)





Corporations all have moral duties, but they are not special.





Regulation  is a pretty poor tool 


when compared to market pressure.





The case of Shell in Nigeria gets exploited by the NGO community, which uses it to not only condemn Shell but all multinationals. The background facts are, however, much more complex from what is commonly published!
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